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Examining Constitutional Protections for
Gender Equality (LGBTQ+) and Recent
Challenges: A Critical Analysis

MONALISHA SINGH"

ABSTRACT
While many countries such as Canada and much of Europe, provide comprehensive

protections including marriage equality and anti-discrimination laws, other regions,
particularly in Africa, the Middle East and parts of Asia, continue to criminalize same-sex
relationships. This research examines the constitutional protections for gender equality,
with a focus on LGBTQ+ rights in India and the world. Drawing on landmark legal
developments, the research highlights key constitutional frameworks that safeguard
LGBTQ+ rights, particularly focusing on equality and non-discrimination principles. In
India, the decriminalization of same-sex relationships through Navtej Singh Johar v. Union
of India (2018) marked a significant step toward LGBTQ+ equality. International human
rights bodies, such as the United Nations, advocate for LGBTQ rights, urging member
states to align their national laws with global human rights standards. This includes the
decriminalization of homosexuality, legal recognition of gender identity and protection
against hate crimes and workplace discrimination. Additionally, the paper analyzes the
impact of religious freedom arguments, free speech, and shifting political climates on
LGBTQ+ rights, particularly in conservative jurisdictions. With specific focus on nations
like the U.S., UK, and Canada, the paper explores ongoing debates surrounding marriage
equality, gender identity and societal stigma that hinder further progress and concludes
with recommendations on how both Indian and global legal systems can address emerging
challenges to build more inclusive societies.

Keywords: Gender Equality, Discrimination, Justice, LGBTQ+, same-sex relationship

. INTRODUCTION

LGBTQ+ is an acronym that stands for “Lesbian (a woman who is emotionally, romantically,
or sexually attracted to other women), Gay (a person who is emotionally, romantically, or
sexually attracted to individuals of the same gender mostly man), Bisexual (a person who is
emotionally, romantically, or sexually attracted to more than one gender), Transgender
(individuals whose gender identity differs from the sex they were assigned at birth. This person

! Author is a Research Scholar at Sainath University, Ranchi, Jharkhand, India.
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may identify as male, female, a combination of both, or neither, regardless of whether they
were designated as male or female at birth), Queer (an umbrella term used to describe sexual
orientations, gender identities, and expressions that fall outside of heterosexual and cisgender
norms)/Questioning (Individuals exploring their sexual orientation or gender identity).”,with
the "+" symbol representing other sexual orientations, gender identities, and expressions that

are not explicitly included in the acronym.?

Globally, LGBTQ+ rights vary significantly, in countries like Canada and many European
nations, have extensive protections for LGBTQ+ individuals, including marriage equality, anti-
discrimination laws and gender recognition laws for transgender individuals. Conversely, many
countries, particularly in parts of Africa, the Middle East and Asia, continue to criminalize
same-sex relationships and lack basic legal protections for LGBTQ+ individuals. India's
constitutional protections provide a robust framework for advocating LGBTQ+ rights, but the
full realization of equality and protection remains a work in progress. Legal advances have laid
the groundwork for greater acceptance and rights, but ongoing social and legislative challenges
necessitate continued advocacy and reform. The journey towards comprehensive gender
equality and LGBTQ+ rights in India is ongoing, requiring sustained efforts from both legal

institutions and civil society.?

However, recent years have seen significant challenges and setbacks. In many regions,
LGBTQ+ individuals face legal and social hurdles that undermine their rights. These
challenges include legal battles over marriage equality, access to gender-affirming care and
protection from discrimination in various spheres such as employment and education. Also, the
shifting political climates and cultural attitudes have impacted the enforcement and expansion
of LGBTQ+ rights.*

This paper explores how constitutional and legislative protections are applied in various
jurisdictions, assesses the effectiveness of these protections, and analyzes the recent challenges
that have emerged. By understanding these dynamics, we gain insight into the ongoing struggle
for LGBTQ+ equality and the ways in which legal frameworks can evolve to support and

protect all individuals.

2 Manon Tremblay, “The Case of LGBTQ People”, Queering representation: LGBTQ people and electoral
politics in Canada 220 (UBC Press, 2019).

3 Bethany R. Green, Alicia A. McLeod and Ashlynn Kelly, “Bullying of the LGBTQ Community”, The Research
and Scholarship Symposium 3 (2014).

4 Madhulika Iyer, “Global Fight for LGBTQ Rights-A Look at How Far We've Come and the Road Ahead”, 4(3)
Int'l JL Mgmt. & Human 945 (2020).
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I1. EVOLUTION OF LGBTQ RIGHTS

The history of LGBTQ rights is a long and complex journey, marked by both progress and
setbacks. From ancient civilizations to modern-day legal battles, LGBTQ individuals have

faced varying degrees of social acceptance, legal protection and persecution.

In many ancient cultures, ‘same-sex relationships’ and ‘non-binary gender expressions’ were
often accepted. For example, in ancient Greece and Rome, same-sex relationships, particularly
between men, were socially acknowledged, though they were not always seen as equal to
heterosexual relationships. In other parts of the world, such as pre-colonial Africa and
indigenous cultures in the America, gender fluidity was recognized, with some societies
embracing individuals who did not conform to binary gender roles, often referred to as “Two-
Spirit” people in Native American traditions.® With the rise of Christianity in Europe during
the “Middle Ages”, however, same-sex relationships and gender non-conformity began to be
criminalized, often harshly. Religious and legal institutions increasingly condemned
homosexuality, leading to the stigmatization and persecution of LGBTQ individuals. Sodomy
laws were introduced and homosexuality was labeled as sinful and unnatural. This set the stage

for centuries of repression, particularly in Western societies.®

The 19" century witnessed both repression and the seeds of activism. Many European and
American societies enforced laws against homosexuality, and people who deviated from
gender and sexual norms were subjected to social ostracism, imprisonment, and even
execution. However, by the late 1800s, early LGBTQ activists, particularly in Europe, began
to push for greater social acceptance and legal reform. One key figure was German sexologist
Magnus Hirschfeld, who founded the “Scientific-Humanitarian Committee” in 1897, one of
the world’s earliest LGBTQ rights organizations. Hirschfeld’s work was instrumental in
advocating for the decriminalization of homosexuality and better understanding of gender and
sexual diversity. In the early 20th century, LGBTQ communities began to form in cities such
as Berlin, Paris and New York, where underground networks provided a sense of belonging.
However, the rise of fascism in Europe during the 1930s, particularly under Nazi rule, led to

brutal persecution of LGBTQ individuals, including imprisonment in concentration camps.’

The modern LGBTQ rights movement gained momentum in the aftermath of “World War 117,

5 Meghna Sharma, “Evolution of Legal and Fundamental Rights and the Battle of Identity of the LGBTQ
Community”, 2 Indian JL & Legal Rsch. 1 (2021).

& Amber Erin Dupree, "Reevaluating Religion: A Case for Inclusivity of LGBTQ Christians in the Church”,
Honors Theses 1257 (2018).

" Ronald J. Hunt, “Gay and Lesbian politics”,25(2) PS: Political Science & Politics 220-224 (1992).
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In the 1950s and 1960s, LGBTQ individuals in the U.S. and Europe began to organize more
formally, despite widespread discrimination. One of the most significant turning points was the
Stonewall Riots of 1969 in New York City, where LGBTQ patrons fought back against a police
raid on the Stonewall Inn, a gay bar. This event galvanized the LGBTQ community and is
considered the birth of the modern gay rights movement. The 1970s and 1980s saw significant
progress, including the formation of LGBTQ advocacy groups, the decriminalization of
homosexuality in several countries, and the first openly LGBTQ politicians being elected to
office. However, the onset of the “HIV/AIDS crisis” in the 1980s brought new challenges, with

the LGBTQ community facing stigma and inadequate government responses.®
I11. CONSTITUTIONAL PROTECTIONS AND EQUALITY OF GENDERS

India’s constitutional framework provides a foundation for gender equality and the protection
of individual rights, including those of LGBTQ+ individuals, though the application and
interpretation of these rights have evolved significantly over time. The Indian Constitution,
adopted in 1950, enshrines several key provisions related to equality and non-discrimination
such as; Article 15 which prohibits discrimination on grounds of religion, race, caste, sex, or
place of birth. While not explicitly mentioning sexual orientation or gender identity, this article
has been interpreted to extend protections against discrimination to LGBTQ+ individuals.
Article 21 guarantees the right to life and personal liberty. This provision has been crucial in
legal challenges related to LGBTQ+ rights, as it encompasses the right to live with dignity and
autonomy, including the freedom to express one's sexual orientation and gender identity and
Article 14 ensures equality before the law and equal protection of the laws. This article is

central to claims of discrimination and inequality faced by LGBTQ+ individuals®.

Several landmark Supreme Court rulings have significantly advanced LGBTQ+ rights in India,
In Naz Foundation v. Government of NCT of Delhi (2009)°, the Delhi High Court
decriminalized consensual same-sex relations by striking down Section 377 of the Indian Penal
Code, which criminalized "carnal intercourse against the order of nature.” The court's decision
was grounded in the principles of privacy, dignity and equality. After few years in the case of
Suresh Kumar Koushal v. Naz Foundation (2013), the Supreme Court overturned the Delhi
High Court’s judgment, reinstating Section 377. This ruling faced significant criticism and was

perceived as a setback for LGBTQ+ rights. The decision underscored the need for legislative

8 Pauline A. Waight and Elizabeth Miller, “Incidence of HIV infection among homosexual men”, 303(6797) BMJ:
British Medical Journal 311 (1991).

¥ Maneka Gandhi v. Union of India, 1978 INSC 16.

102009 (4) AIR BOM R 58.

112014 AIR SCW 78.

© 2023. International Journal of Legal Science and Innovation [ISSN 2581-9453]



69 International Journal of 1.egal Science and Innovation [Vol. 5 Iss 4; 65]

and judicial support for LGBTQ+ equality. The next year it was in NALSA v. Union of India
(2014)*2, wherein the Supreme Court recognized transgender individuals as a third gender and
affirmed their right to self-identify. This landmark ruling mandated affirmative action measures
and legal recognition of gender identity, marking a significant step towards gender equality.
Lastly in the landmark judgment of Navtej Singh Johar v. Union of India (2018)*® the Supreme
Court overturned its earlier decision in Koushal and decriminalized same-sex relationships
once again. The court ruled that Section 377 violated fundamental rights guaranteed under
Articles 14, 15 and 21 of the Constitution, affirming the right to privacy and equality.

V. A GLOBAL PERSPECTIVE

LGBTQ+ rights vary significantly around the world, influenced by cultural, religious, legal,
and political factors. While some countries have made significant strides towards equality,
others continue to criminalize or severely restrict the rights of LGBTQ+ individuals.

1. United States of America (USA)

In the USA, constitutional protections for LGBTQ+ rights largely derive from the “Equal
Protection Clause” of the 14" Amendment, which guarantees that no state shall deny any person
"equal protection of the laws." While the US Constitution does not explicitly mention LGBTQ+
individuals, the interpretation of this clause has expanded through several landmark US
Supreme Court decisions to protect gender and sexual minorities from discrimination such as
in Lawrence v. Texas (2003)** the court struck down laws criminalizing same-sex intimacy,
emphasizing privacy and equality. It marked a major step forward in LGBTQ+ rights. Further
in United States v. Windsor (2013)%°, the Court ruled that the federal government could not
deny legally married same-sex couples the benefits provided to opposite-sex couples, striking
down part of the Defense of Marriage Act (DOMA).

Perhaps the most famous LGBTQ+ rights case is Obergefell v. Hodges (2015)*, this decision
legalized same-sex marriage across all 50 states, with the Court citing both the Equal Protection
and Due Process Clauses of the 14th Amendment. Extending the rights to working sectors in
Bostock v. Clayton County (2020),!” the court ruled that Title VIl of the Civil Rights Act of

1964, which prohibits employment discrimination on the basis of sex, also protects employees

122014 INSC 275.
132018 INSC 790.
14539 U.S. 558.
15570 U.S. 744.
16576 U.S. 644.
175900 U.S. 644.
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from discrimination based on sexual orientation and gender identity

While federal rulings provide a legal framework for LGBTQ+ rights, state laws in USA can
either strengthen or undermine these protections. Some US states have comprehensive anti-
discrimination laws that explicitly protect individuals based on sexual orientation and gender
identity in areas such as housing, education, and healthcare. Other states lack these protections,
and in some cases, have enacted legislation that targets LGBTQ+ individuals, particularly

transgender people.
2. United Kingdom (UK)

Historically, LGBTQ+ individuals in the UK faced legal and social persecution. The Sexual
Offences Act, 1967 was a landmark piece of legislation that partially decriminalized
homosexuality in England and Wales for men aged 21 and over, provided that the acts were
conducted in private. However, it did not decriminalize homosexuality in Scotland or Northern
Ireland at the time. Homosexuality was criminalized under laws such as the Labouchere
Amendment of 1885, which criminalized “gross indecency” between men. This led to high-
profile prosecutions, including that of Oscar Wilde. The turning point began in the latter half
of the 20th century, marked by increasing activism and advocacy for LGBTQ+ rights, through
passing off The Equality Act, 2010, the most comprehensive legislation which brought together
numerous anti-discrimination laws, including protections for LGBTQ+ individuals. It
prohibited discrimination based on sexual orientation and gender reassignment in employment,

education, and the provision of goods and services.*®

Further, The Marriage Act, 1836 and the Marriage (Same-Sex Couples) Act, 2013 initially in
1836 allowed for civil marriage in England and Wales but did not recognize same-sex
relationships. The Marriage (Same-Sex Couples) Act 2013, however, marked a historic shift
by legalizing same-sex marriage in England and Wales. Scotland followed suit with the
Marriage and Civil Partnership (Scotland) Act, 2014, and Northern Ireland introduced same-

sex marriage through a legislative change in 2020.°

The UK has made significant progress in advancing LGBTQ+ rights through legislative
reforms and social change. However, continued efforts are needed to address ongoing

challenges and ensure that all LGBTQ+ individuals can fully enjoy their rights and live free

18 Charlotte Knight, Kath Wilson, Charlotte Knight, and Kath Wilson, “Legislation: The Journey Towards
Equality for LGBT People”, In Leshian, Gay, Bisexual and Trans People (LGBT) and the Criminal Justice
System 35-63 (2016).

19 Kenneth Norrie, “Now the dust has settled: The Marriage and Civil Partnership (Scotland) Act 2014,
2 Juridical Review 2014 135-163 (2014).
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from discrimination. The journey towards equality is ongoing, requiring vigilance and activism

to build a more inclusive society.
3. Canada

Canada is widely recognized for its progressive stance on LGBTQ+ rights, having made
significant advancements in legal protections and social acceptance over the past several
decades. The country’s approach to LGBTQ+ rights reflects its commitment to equality and
human rights. LGBTQ+ individuals in Canada faced criminalization and social stigma.
Homosexual acts between men were criminalized until the late 1960s. Public attitudes were
largely conservative, reflecting broader societal norms of the time. The Criminal Law
Amendment Act, 1969 decriminalized homosexual acts between consenting adults in private,
marking a significant step towards legal recognition of LGBTQ+ rights. It was one of the first
major reforms in Canada’s legal approach to LGBTQ+ issues.?® The Canadian Charter of
Rights and Freedoms, a part of the Constitution Act, 1982, provides broad protections against
discrimination. It guarantees equality before the law and equal protection of the law, which has
been interpreted to include sexual orientation. This laid the groundwork for further legal

protections for LGBTQ+ individuals.

The Human Rights Act, 1996, extended protection against discrimination to include sexual
orientation in federal employment and public service. It was a key development in ensuring
equal treatment in various sectors. The Same-Sex Marriage Legalization (2005) made Canada
the fourth country in the world to legalize same-sex marriage nationwide with the passage of
the Civil Marriage Act. This landmark legislation allowed same-sex couples to marry and enjoy
the same legal rights and benefits as heterosexual couples.?!

Followed by Trans Rights Legislation (2017) aka “Bill C-16”, which amended the Canadian
Human Rights Act and the Criminal Code, extended protections to include gender identity and
gender expression. This legislation made it illegal to discriminate against individuals based on
their gender identity and expression and added gender identity as a hate crime category.?? In
December 2021, Canada passed Ban on Conversion Therapy (Bill C-4), which criminalizes
conversion therapy practices aimed at changing an individual’s sexual orientation or gender

identity. This legislation reflects a commitment to protecting LGBTQ+ individuals from

20 Jay C. Prober, "The Criminal Law Amendment Act 1968—69 (CANADA)”, 10(2) The British Journal of
Criminology 180-183 (1970).

2L McNamara, Luke. "Legal form™ and the purchase of human rights discourse in domestic policy-making: The
achievement of same-sex marriage in Canada." Making human rights intelligible: Towards a sociology of human
rights (2013): 247-265.

22 Andrew R. Flores, Christy Mallory and Kerith J. Conron, “Public attitudes about emergent issues in LGBTQ
rights: Conversion therapy and religious refusals”,7(4) Research & Politics 874 (2020).
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harmful and ineffective practices.
4. Eastern Europe

The situation in Eastern Europe varies widely. Countries like Hungary and Poland have faced
criticism for regressive policies and rhetoric against LGBTQ+ communities. In contrast,
Slovenia has made strides with legal recognition of same-sex partnerships and anti-

discrimination protections.?
5. Latin America

Several Latin American countries have made significant advances in LGBTQ+ rights.
Argentina was the first country in the region to legalize same-sex marriage in 2010. Brazil and
Colombia also have legal recognition for same-sex couples and protections against
discrimination. However, LGBTQ+ individuals in some Latin American countries still face

violence and discrimination.?*
6. Australia and New Zealand

Both Australia and New Zealand have progressive LGBTQ+ policies. Same-sex marriage was
legalized in Australia in 2017, and New Zealand has strong anti-discrimination laws and
protections for LGBTQ+ individuals.?

7. Asia

LGBTQ+ rights in Asia are diverse. Taiwan stands out as the first Asian country to legalize
same-sex marriage in 2019. India decriminalized same-sex relations in 2018 but still lacks
comprehensive anti-discrimination laws. Countries like Japan and South Korea have made
progress in some areas, but same-sex marriage remains unrecognized, and there are ongoing
debates about LGBTQ+ rights.?®

8. Africa

In many African countries, LGBTQ+ rights are severely restricted or criminalized. South Africa
IS an exception, with progressive laws protecting LGBTQ+ individuals and legalizing same-

sex marriage. In contrast, in countries like Nigeria, Uganda, and Tanzania, same-sex

2 Rita Béres-Dedk, "Out in the Country and in the City: Discourses and Practices of Being Out in the Hungarian
LGBTQ Community." In Mapping LGBTQ Spaces and Places: A Changing World, 555-568 (Cham: Springer
International Publishing, 2022).

24 Alyssa Julian,. "Redefining LGBTQ and Abortion Rights in Latin America: A Transnational Toolkit”,53 Vand.
J. Transnat'l L. 275 (2020).

% Frances Bird, "A queer relationship? The construction of a New Zealand LGBTQ community choir and its host
church”, 19(4) Culture and religion 435-450 (2018).

2 Diana K. Kwok, "Contesting sexual and transgender prejudice: Advocating human rights of LGBTQ students
in Asia." In Routledge International Handbook of Schools and Schooling in Asia, 853-856 (Routledge, 2018).
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relationships are criminalized, and LGBTQ+ individuals face harsh penalties and significant

societal stigma.?’
V. RECENT CHALLENGES AND ONGOING DEBATE

In the 21st century, LGBTQ+ rights have advanced in many parts of the world. Landmark legal
victories, such as the legalization of same-sex marriage in countries like Canada (2005), the
United States (Obergefell v. Hodges?®, 2015) and several European nations, marked significant
milestones. Transgender rights have also gained greater visibility, with more legal recognition
and protections in various countries. However, challenges persist particularly in countries that
continue to criminalize homosexuality or fail to protect LGBTQ+ individuals from
discrimination and violence. In parts of Africa, the Middle East and Eastern Europe, LGBTQ+
rights remain highly restricted. Despite these challenges, the global LGBTQ+ rights movement
continues to fight for full equality, dignity, and inclusion. The progress made over the past
century demonstrates the resilience of LGBTQ+ communities and the ongoing demand for

human rights worldwide as discussed below:

« Transgender Rights: One of the most contentious areas of recent legal battles has been
over the rights of transgender individuals, especially regarding healthcare and access to
gender-segregated spaces. Several states have passed laws restricting access to gender-
affirming care for minors and limiting transgender students' ability to participate in
sports consistent with their gender identity. These laws are being challenged in court,
often invoking both the Equal Protection Clause and the First Amendment (freedom of

expression).

o Religious Freedom vs. LGBTQ+ Protections: Cases involving the clash between
religious beliefs and anti-discrimination laws have become increasingly common. For
example, in Masterpiece Cakeshop v. Colorado Civil Rights Commission (2018)%, the
Court ruled that a baker had the right to refuse to make a wedding cake for a same-sex
couple, citing his First Amendment rights. However, the ruling was narrow and left

many questions about balancing religious liberty with LGBTQ+ rights unanswered.*

2 T. Fhumulani and M. H. Mukwevho, “Perceptions, knowledge and observation of rights by campus students on
the LGBTQ community in a rural-based university in South Africa”,16(2) Gender and Behaviour 11377-11392
(2018).

8576 U.S. 644.

2584 U.S. 617.

30 Marilyn Gabriela Robb, "Pluralism at work: Rethinking the relationship between religious liberty and LGBTQ
rights in the workplace”, 54 Harv. CR-CLL Rev. 917 (2019).
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« "Don't Say Gay" Laws:3 Some states have introduced or passed laws restricting
discussions of LGBTQ+ issues in schools. Florida's Parental Rights in Education Act
(often referred to as the "Don't Say Gay" law) is one prominent example. This law limits
discussions on sexual orientation and gender identity in classrooms, particularly for
younger students. Critics argue that such laws create a hostile environment for

LGBTQ+ students, while supporters claim they protect parental rights.

e Supreme Court Shifts: With the current composition of the Supreme Court leaning
more conservative, there is uncertainty about how future LGBTQ+ rights cases will be
decided. The US Court's decision in 303 Creative LLC v. Elenis (2023)% ruled in favor
of a business owner who refused to provide services for same-sex weddings, framing

the issue as one of free speech rather than discrimination.

o Conversion Therapy: Conversion therapy, which aims to change an individual's
sexual orientation or gender identity, remains a contentious issue. There have been calls
from LGBTQ+ organizations and activists for a complete ban on the practice, though

as of now, it is only partially banned in certain contexts.

o Mental Health and Violence: LGBTQ+ individuals, particularly transgender and non-
binary people, continue to face higher rates of mental health issues and violence.
Support services and protection against hate crimes are critical areas of ongoing

concern.

e Human Rights Violations: In countries where LGBTQ+ rights are not protected or are
actively violated, individuals may face imprisonment, torture, or execution. Advocacy
and support organizations play a crucial role in highlighting these issues and pushing

for international pressure and reform.

o Intersectionality: LGBTQ+ individuals who also belong to other marginalized groups
(e.g., racial minorities, disabled people) may face intersecting forms of discrimination

that require targeted advocacy and support.
V1. CONCLUSION AND SUGGESTIONS

The global perspective on LGBTQ+ rights is marked by significant disparities. While progress
is evident in many regions, considerable challenges remain. The international community

continues to advocate for universal human rights and equality, striving to build a world where

31 Cecilia Giles, "Parental Rights or Political Ploys? Unraveling the Deceptive Threads of Modern" Parental
Rights" Legislation”, 92 U. Cin. L. Rev. 1171(2023).
32600 U.S. 570.
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all individuals, regardless of sexual orientation or gender identity, can live with dignity, respect
and freedom. The examination of constitutional and legislative protections for LGBTQ+ rights
reveals both progress and ongoing challenges. While many countries have enshrined principles
of equality and non-discrimination in their constitutions, translating these principles into
effective protections for LGBTQ+ individuals remains complex. Landmark legal rulings and
legislative reforms, such as the decriminalization of same-sex relationships and the legalization
of same-sex marriage, represent significant strides towards equality. However, the recent
challenges underscore that progress is often uneven and can be influenced by political, cultural

and social factors.

The persistence of legal and social barriers, including discrimination, limited access to gender-
affirming care, and societal stigma, highlights the need for continued advocacy and reform.
Ensuring that constitutional protections are not only enshrined but also actively enforced is
crucial for advancing LGBTQ+ rights. Furthermore, addressing intersectional issues and
promoting global solidarity are essential for achieving comprehensive equality. As
constitutional frameworks evolve, they must adapt to meet the needs of LGBTQ+ individuals
and safeguard their rights against emerging challenges. The journey toward true gender
equality requires vigilance, commitment and a sustained effort to protect and promote the
dignity and rights of all individuals.
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