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Understanding the Importance of Responsive

Regulations

MALIKA SINGH!

ABSTRACT
In layman's language, we perceive regulations as authoritative and commanding of

sovereignty, yet “carrying big sticks” doesn’t work that efficiently. Should regulations
include sanctions, or should speaking softly make a regulator a successful regulator?

The rationality behind imposing regulations takes us back to the definition of regulation.
This research paper advocates for keeping suasion on morality as a primary aspect of
regulations rather than imposing regulations on the public. We will also explore examples
of whether punishment is an efficient way of pursuing the objective of regulations and
whether total persuasion and self-regulation assess actors in performing their duties.
“Persuasion is cheap, and punishment is expensive.” Responsive regulation explores this
Statement in the optimal persuasion technique corresponding to retrieving fruitful results
by the government.

The choice of regulatory state by exploring Regulatory pyramids, the concept of less
coercive to the strengths of it. The literature by Ayres and Braithwaite, published in 1992,
previews responsive regulation and contributes theoretically. State interference should be
minimal to please the public, or monitoring over self-regulation should be assigned. This
paper examines a procedural approach to cooperation and coordination among regulators
and the public. It also examines the strengths and weaknesses of Responsive Resolutions
transversed by various scholars. The aim is to recognize Responsive Resolutions and
suggest an important influence on various systems in various contexts.

Keywords: Responsive Regulations, Self-regulation, Optimal persuasion technique,

Regulatory Pyramid.

I. INTRODUCTION

In governance and public policy, regulations are often viewed as authoritative tools that hold
power. The common belief is that regulators should "carry big sticks" to ensure rules are
followed. Yet, new viewpoints challenge this idea, asking if these forceful methods lead to the
best results. As the saying goes, "speaking softly" could make a regulator more effective than

threatening with punishments.? This essay examines whether regulations should mainly focus

! Author is an LL.M. student at NALSAR, University of Law, Hyderabad, India.
2 This draws from Roosevelt's "speak softly and carry a big stick" philosophy, adapted to regulatory contexts.
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on persuasion and moral influence or rely on sanctions and punishments for enforcement,

particularly examining regulatory systems in India and global examples.

Ian Ayres and John Braithwaite introduced the phrase "responsive regulation" in their
influential 1992 publication.® They argued that regulatory actions should adapt to the structure
of industries, the motivations of those being regulated, and their levels of compliance.
Responsive regulation suggests starting with the belief that regulated parties are inclined to
comply willingly and only turning to more forceful measures when this belief is proven

incorrect.

This idea contrasts with traditional deterrence theories that hold that regulated parties will only
comply when the perceived costs of not complying overshadow the benefits. As Braithwaite
expressed later, "A responsive regulatory method first considers if persuasion will be effective
and resorts to punishment only if persuasion fails.* " This concept captures the core tension this

essay examines: whether being gentle (persuasion) works better than using force (punishment).

I1. THE REGULATORY PYRAMID

An important element of responsive regulation is the regulatory pyramid, which illustrates a
structure of regulatory actions based on their level of coercion.’ At the bottom of this pyramid
are persuasion, education, and voluntary actions. As one ascends the pyramid, the measures

become more formal and punitive, ultimately leading to license revocation or criminal charges.
The regulatory pyramid is based on several key principles:

1) Start with the least coercive action possible.

2) Increase to harsher measures only if gentler actions fail.

3) Reduce severity when compliance improves.

4) Reserve the harshest actions for a few cases only.

This strategy seeks to conserve regulatory resources by directing more expensive measures to
where they are most necessary while building cooperative relationships with the most regulated
parties. It addresses the main question of whether persuasion should come before punishment

in regulatory systems.

3 Ayres and Braithwaite, Responsive Regulation, 4-7

4 Braithwaite, "The Essence of Responsive Regulation," 482.

5 Ayres and Braithwaite, Responsive Regulation, 35-40. The regulatory pyramid is a central concept in their
work, illustrating the escalation from persuasion to punishment.
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II1. THE ARGUMENT FOR EFFICIENCY: “PERSUASION IS AFFORDABLE, PUNISH-

MENT IS COSTLY”

A central idea in responsive regulation is that persuasion methods are more cost-efficient than

those focused on punishment.® This efficiency argument functions on several levels:

First, regarding economic efficiency, enforcement actions, investigations, and lawsuits require
considerable resources, while education and persuasion generally need less complex
infrastructure. The direct costs of punitive regulations encompass the funds needed to support
enforcement agencies and the legal expenses incurred by both the government and the regulated

entities.

Secondly, looking from a relational viewpoint, methods that focus on punishment often lead to
confrontational interactions, which heighten resistance and defensive actions. When those in
charge of regulations are mainly viewed as enforcers looking for violations, regulated
organizations tend to adopt a defensive stance, sharing little information and concentrating on
merely meeting technical standards instead of managing actual risks. In contrast, adopting
persuasive methods encourages collaboration and open communication, which can help

identify issues before they escalate into serious violations.

Furthermore, in terms of efficiency in compliance, persuasion seeks to foster intrinsic
motivation for compliance instead of simply discouraging violations. When regulated entities
embrace regulatory principles, they might strive for compliance that exceeds the basic
requirements, which could lead to the development of more sustainable cultures of compliance.
Research by Tyler about procedural justice shows that individuals and organizations often

follow rules they view as valid, even in the absence of ongoing oversight and enforcement.’

IV. INDIA’S FINANCIAL REGULATORY FRAMEWORK

In India, the development of financial regulation reveals an intriguing shift regarding the
interplay between persuasion and punishment. The Reserve Bank of India (RBI), as the main
banking body, has typically employed a directive style in its regulatory practices. However, in

recent years, the RBI has gradually integrated aspects of responsive regulation.

The RBI's Prompt Corrective Action (PCA) framework serves as an illustration of a regulatory

pyramid model.® Established in 2002 and updated in 2017, this framework places progressively

6 Gunningham, Neil. "Enforcement and Compliance Strategies." In The Oxford Handbook of Regulation, edited
by Robert Baldwin, Martin Cave, and Martin Lodge. Oxford University Press, 2010, 125-127

7 Tyler, Tom R. Why People Obey the Law. Princeton University Press, 2006. Tyler's research on procedural
justice explains why people comply with laws even when enforcement is unlikely

8 Reserve Bank of India. "Revised Prompt Corrective Action (PCA) Framework for Banks." Notification, 2017
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stricter constraints on banks based on specific triggers related to capital, asset quality, and
profitability. This stepwise methodology starts with limits on dividend payments and branch
growth, intensifying to more drastic actions, including restrictions on lending and possibly

leading to mergers or shutdowns.

The Securities and Exchange Board of India (SEBI) also finds a balance between persuasive
and punitive measures. SEBI’s consent mechanism, initiated in 2007, permits the resolution of
specific securities breaches without acknowledging guilt.’ This offers a middle ground between
persuasion and total enforcement, helping to maintain good relationships while addressing
issues. Nevertheless, SEBI retains considerable punitive power for severe infractions,

including the ability to impose large fines and exclude entities from the markets.

Indian financial regulation shows both the advantages and drawbacks of responsive strategies.
On one side, the tiered intervention systems enable regulators to foster cooperative ties with
most entities while concentrating enforcement efforts on the most concerning situations.
Conversely, critics claim that softer enforcement has sometimes allowed financial wrongdoing

to continue, especially in the banking sector amidst the non-performing asset dilemma.

V. TELECOMMUNICATIONS REGULATIONS: TRAI’S CHANGING METHODS

The Telecom Regulatory Authority of India (TRAI) exemplifies how regulatory methods can
change over time. Founded in 1997, TRAT's initial emphasis was on technical regulations and
setting tariffs. With the growth and transformation of the telecommunications industry, TRAI

has shifted towards more adaptive strategies.

An example of this evolution is seen in TRAI's Quality of Service (QoS) regulations.!'® Instead
of immediately imposing penalties for service failures, TRAI first shares performance data,
creating incentives for companies to improve their services. Financial penalties are only applied
when operators repeatedly fall short of established standards. This tiered strategy starts with

transparency and motivation and only then moves to punitive measures.

Likewise, TRAI's consulting method with stakeholders to create new regulations highlights the
focus on persuasion first. By involving industry players in comprehensive discussions prior to
finalizing rules, TRAI enhances its credibility and often achieves voluntary compliance without

needing to enforce rules. This cooperative method lessens resistance and reduces the need for

9 Rangarajan, Venkat. "SEBI's Consent Mechanism: An Analysis of Its Effectiveness in Securities Law
Enforcement." NUJS Law Review 10 (2017): 121-139.

10 Telecom Regulatory Authority of India. "The Quality of Service of Broadband Service Regulations."
Notification, 2016.
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legal disputes, subsequently leading to better regulatory outcomes.

Nonetheless, TRAI is also prepared to take punitive action when required. In instances of
ongoing call drops and quality concerns, significant fines have been levied against operators.
This mix of initial persuasion with potential penalties aligns with the principles of adaptive

regulation.

V1. CONCLUSION: SOFT COMMUNICATION WITH STRONG AUTHORITY

This examination indicates that a responsive approach to regulation provides an effective way
to balance the use of persuasion and punishment in regulatory design, especially in places like
India where there are significant limitations in regulatory capabilities. Evidence from areas
such as finance, environment, telecommunications, and pharmaceuticals shows that starting
with persuasion can lead to better compliance than focusing on punishment, as long as reliable

escalation options are available.

To regulate effectively, it is important to first communicate gently and then be able to enforce
strong measures. The analysis of regulatory systems in India reveals that utilizing persuasion
is, in fact, less costly than punishment when implemented correctly within a responsive

regulatory framework.

The best regulators prioritize persuasion, education, and ethical encouragement, only resorting
to stricter measures when these initial tactics do not succeed. They understand that most entities
under the regulation are more likely to comply when doing so is consistent with their broader
goals and values. They achieve more lasting compliance with reduced costs by aligning their

persuasive strategies with these interests and regulatory aims.

Nonetheless, they also keep the ability to escalate actions if needed. The credible possibility of
punishment is crucial to a responsive regulatory approach, even if that possibility seldom needs
to be acted upon. Like Roosevelt's approach of big stick diplomacy, the success of regulation

hinges on the ability to enforce actions while still favoring persuasion.'!

In India, where regulatory issues involve limited state abilities, varying regional conditions,
and fast-changing markets, responsive regulation provides particularly relevant lessons. By
starting with persuasion and keeping the option for escalation, Indian regulators can optimize

compliance results despite resource limitations.

Thus, while regulations must include penalties, adopting a soft approach enhances a regulator's

11 The reference to Roosevelt's "Big Stick Diplomacy" creates a parallel between international relations and
regulatory governance, suggesting that the credible threat of enforcement action strengthens the effectiveness of
more cooperative approaches
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success—as long as there is a strong authority behind it. The skill of regulation lies not in the
choice between persuasion and punishment but in recognizing the right time to use each method
within a framework that begins with cooperation while keeping the means for enforcement.

seskoskoskok
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